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Addendum No. 2

To Offerors: Request for Proposals
Design-Build Services
Hagerstown Multi-Use Sports and Events Facility

Date Issued: October 18, 2021

This addendum is hereby made part of the Request for Proposals dated

September 21, 2021, on the subject work, as amended, as though originally included
therein. The following amendments, additions, and/or corrections shall govern this
solicitation.

This addendum incorporates the following items:

1. A copy of Part 1 of the questions submitted to date, along with their
respective answers, is attached hereto. An additional Q&A will be issued
in the near future.

2. A revised copy of Attachment J, Sample Design-Build Agreement, is
attached hereto. This revision incorporates the exhibits to the agreement.

Note: All addenda must be acknowledged by the Offeror in the Technical
Proposal.

Yamillette Waite
Procurement Officer

End of Addendum 2



Addendum No. 2
Request for Proposals
Design-Build Services
Hagerstown Multi-Use Sports and Events Facility

Questions and Answers — Part 1
October 18, 2021

Action Item

Question

Answer

Under Section 4.3.d.2, Corporate Experience,
can the relevant projects be submitted from
both the Design Builder and the A/E team or is
the intent for all 5 projects to be submitted
from the Design Builder?

Five (5) relevant projects shall be submitted
from the A/E and five (5) relevant projects
shall be submitted from the CM composing
the Design-Build team.

A concept design report is included in the RFP.
Are the firms that prepared these documents
permitted to submit on this procurement?

Yes.

The Design Build Agreement references an
Exhibit A, titled Project Criteria. Is this
document going to be provided?

Please see the revised Attachment J,
Sample Design-Build Agreement, issued via
Addendum No. 2.

Is it required that a representative from the
design-build team be present at both sessions
of the in-person outreach event(s) scheduled
the day of the site visit?

No.




DESIGN BUILD AGREEMENT D3

HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY
DESIGN-BUILD AGREEMENT

BETWEEN
MARYLAND STADIUM AUTHORITY
&

[FIRM NAME]

MSA CONTRACT NoO.




HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

DESIGN-BUILD AGREEMENT

Hagerstown Multi-Use Sports & Events Facility

TABLE OF CONTENTS

ARTICLE 1 uucuuiiiiiiiiinnicsninenssecssisesssecsssssessssssssssesssssssssssssssssssssesssssssssssessesssssssssssssassssssssssssssass 9
GENERAL PROVISIONS .ccuuiiiitininsuinsnnssesssnsssnssesssisssssssssssssssssssssssssssssssssssssssssssssssssssssassssssns 9
Section 1.1 D INIIONS. ...ttt 9
Section 1.2 Contract DOCUMENTS.......coiviiiiiiiiiiiteiee ettt 13
Section 1.3 Conformity with Contract DOCUMENLS...........cccvieriiieiiienieeiieiie e 14
Section 1.4 General Contract Conditions and Terms...........cccceeevueeriiiiiiinienieeienieeee e 14
Section 1.5 Hazardous Materials .........c.cociiiiiiiieiiieieeie et 16
ARTICLE 2 c...uuiviiviiinsuineissensaissansssssanssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 17
DESIGN & PRECONSTRUCTION SERVICES .......ccuiniivuinvinsnecsnnsncssncsassesssessssssessssssessane 17
Section 2.1 L€ o315 211 2RSS 17
Section 2.2 ATCRITECT SETVICES ..ouvienvieiiiiiieieeite sttt 17
Section 2.3 Design-Builder SEIVICES .......uiiiiiieiiieeiieeiee ettt 18
Section 2.4 Codes, Standards and Regulations............ccceeeuierieeiiienieeiieieeieeee e 18
Section 2.5 AACCRSS ettt ettt ettt ae e bt h et e bt et e et e st e e bt e eaaeeteas 19
Section 2.6 Green BUilding.........c.cooieiiiiiieiiicieeeeee ettt ettt ens 19
Section 2.7 IMLEEEIMES ... veeeeeiee ettt eeite et e et e e tte e et e e esaeeeaaeessaaeessaaeesssaesnseaesnsaaessseaennseeenns 19
Section 2.8 Printing and Reproduction .............ccceecuieiieniiienieniieiece e 20
Section 2.9 Desi@N REPOTL ....eeieiiiieiie et e et e e s e e eree e 20
Section 2.10  Land SUIVEY ...cccuuieiiiiieeiieeie ettt ettt ettt ettt e eteebeesabeesaeenseenseennns 21
Section 2.11 GeoteChNICAl SETVICES. ..couiiiiiiiiiiiiieie ettt 21
Section 2.12  Quality Control Program...........ccccecverieiiiniiniiniinicieeieseceeeeseeeeee e 21
Section 2.13 Constructability REVIEW S@IVICES ........eecvieiiiiiiiiieeiierie ettt 22
Section 2.14 Construction Cost Modeling & Costs Estimating Services .........cccceeeuveerveeennee. 22
Section 2.15 Interdisciplinary REVIEW .........cccuiiiiiiiiiiiieiiieiiee et 23
Section 2.16 Site Utilization and Logistics Planning Service........ccccoevvveeviieevieeecieeeiieeeeen. 24
Section 2.17  Building Information Modeling Services ..........cceeveeriierieriieenieeieeie e 24
Section 2.18 Life Cycle, Building Energy Efficiency and Sustainability...........cccccecvveeeunennnn. 25
Section 2.19  CPM Scheduling Services (Design and Preconstruction)...........ccceeeveeveennnnne. 25
Section 2.20  Value ENgIiNeering SETVICES .......uiviuiiiiiiieeiiieeiieeeieeesteeesereeeereeesveeeneeesseeesens 25
Section 2.21 Schematic Design Phase ..........ccoooiiiiiiiiieiieieeeeeeee e 26
Section 2.22 Schematic Design Document SUbMISSION ........cccvveevvieeriieeriieeieeeiee e 26
Section 2.23  Design-Development Phase...........ccccoeviiiiiiiniiiiiiiniiciiceceee e 27
Section 2.24 COSt EStIMAES......eeiiiiiieiie ettt s 27
Section 2.25 Construction Document Phase...........ccoocieriiiiiiiniiiiiieiecicceeeee e 28
Section 2.26 Seventy Percent (70%) Construction Documents...........c.cceveerieenieenieineennenns 28
ARTICLE 3 .uuiiiiiiiiinnticsnineisecssissssssessssssssssessssssssssssssssssssssssssssssssasssssssssssssssssasssssssssssssssssssans 28
BIDDING and GMP DEVELOPMENT .......ucoiiininsnnsensuissenssesssnssessssssssssessassssssssssssssassssssass 28



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

Section 3.1 GENETALLY ...ttt et sttt et eaaaens 28
Section 3.2 Trade Packages ......oeeeeiieeiieeceeee e 29
Section 3.3 BIAdINg .. .ceeneieeieeiieee e et eneas 29
Section 3.4 Submission of GMP Proposal..........ccceeeiiiiiiiiniiieceeeeeee e 30
Section 3.5 GMP / Project Cost AdJUSTMENLS .........eecuieiiieiieiieeiienie e eiee e eiee e e 30
Section 3.6 GMP Amendment t0 CONLIACE ........coieiiiiiiiiiiiieiieeiee e 31
ARTICLE 4 ....uuoouiivinennninsunssensnisssssssssasssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 31
CONSTRUCTION SERVICES ....uuicviiinsnicsensensaicsssssesssesssssssssssssssssssssssssssssssssssssssssssssssssssssaes 31
Section 4.1 Construction PRASE..........cooiiiiiiiieciiicce e 31
Section 4.2 100% Construction DOCUMENLS ........cceeriuiiiiiiiiieriieiieerie et 31
Section 4.3 Trade Contractors, Subcontractors & SUPpPliers .........ccceeevveerieeciienieiieeieeeieans 32
Section 4.4 R (TS] 01510 ) 1 USSR 32
Section 4.5 Procurement & CONtracts..........c.eeerieeeriieiriieeiie ettt 33
Section 4.6 Prompt Payment of Trade Contractors, Subcontractors and Suppliers.............. 33
Section 4.7 Retainage in Payments to Trade Contractors, Subcontractors and Suppliers.... 34
Section 4.8 Trade Contract — Contract ProviSIONS..........cceouieriieiiiienienieeiie e 34
Section 4.9 Prevailing Wage ReqUirements...........c.oecveeiieniieniieniienii et 35
Section 4.10  MALETIALS ...oocvieiiiieiieeieeieeeee ettt ettt et e et e et e s ebe et eeabe e taeenbeenseeenes 35
Section 4.11 DIMENSIONS ...eieeiiieeiiieeciieeeiee ettt ettt e et e e e staeeesateeessseesseeesssseesssseessseeessseeenns 36
Section 4.12  Patents, Copyrights, Trade Secrets and Protected Matters ...........cccccveeveennnnee. 36
Section 4.13 SUDSTIEULIONS .....eeeeiiieciie et ettt ettt e et e e et e e sbe e e taeeeaaeeeaaeesbaeesaseeesaseeas 37
Section 4.14  Non-Conformance of Work .........cccoieviiiiiiiiiiieiiiiecececece e 37
Section 4.15 Quality of Work and Standard of Care ...........ccceoeeveniininiiniiniccecce 37
Section 4.16  Coordination 0f the WOrk ..........ccceeviieiiiiiiieniiiiieiecccee e 37
Section 4.17 Coordination With UtHIHES .....cc.eoiiuiiiiiiiiiiiee e 38
Section 4.18 SUDMILLALS ...ttt ettt ettt e eaae e 38
Section 4.19  Land SUIVEY ..cccuviiiiie ettt ettt e et e e e e e tae e e saeeensaeesaaeeenseeennnes 39
Section 4.20  Trade Contractor As-Built Drawings..........ccccceecvieniieiiienieeiiieieeie e 39
ARTICLE 5 cuauetieiiiinninseisisssissnnssesssissssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 39
SAFETY, SECURITY & PERMITS.....ccieviiveininsnnssnnsaecssnssecssessssssnsssscsssssesssesssssssssssssssssasssese 39
Section 5.1 GeNETal PrOVISIONS ....cccviiiiiieiieciieeiieeiie ettt ettt et e b e et eeeveeseesaveeseeeaseens 39
Section 5.2 Safety Precautions, Barricades & Warning Signs..........cccccoevveviieniienieenieennnnns 39
Section 5.3 R 81 1S3 4] Tor (USSR 40
Section 5.4 Building Permit........c.cooiiiiiiiiiiiiieieee ettt 41
Section 5.5 Permits, Licenses, Certificates and FEeS..........oovvvvvuvviiiiiiiiiiiiieeieeeee e, 41
ARTICLE 6 .aucuueineeiniiiininsniceisnecssissesssessssssssssessssssssssssssssssssssssssssssssesssssssssssssssssassssssssssssssssssssns 41
SPECIAL CONSULTANTS, INSPECTIONS & CHECKLISTS.....cccocvvvinruinrenssessanssersaesnces 41
Section 6.1 Special Consultants and Testing Laboratories ..........coceevveevereeneneeneenienicneenn 41
Section 6.2 INSPECTIONS ...eieivieeiiiie ettt ettt ettt e et e e ee et eeeateesnnaeeenneeesnnneennses 42
Section 6.3 CRECKIISTS ..ttt ettt et e e et e e et e e e aaeeensaeeeaneeesnseeennnes 43
Section 6.4 Completion List and Punch List ........c.ccccoeeiieiiiiniiiiiiiecieeeeeeeee e 43
ARTICLE 7 auuiuiiiuinninsensancsanssesssssssssssssasssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 44



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

PROGRESS REPORTS; MEETINGS; COSTS..uinvinninrennensaisserssesssnssasssessassssssssssssssassssssans 44
Section 7.1 Progress REPOTLS ...c.ueieiiiiiiiieiie ettt 44
Section 7.2 Progress MEELINGES ......cccviieeiieeeiieeeieeetee et et eeite e et e e st e e eteeesbaeeesseeesnseeenes 44
Section 7.3 Project Cost; BUAZET ......cooviiiiiiieiiecie ettt 44
ARTICLE 8 ..uueviiriiinnineissensuissnnsisssnsssissesssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 44
RECORDS; DOCUMENTS; AS-BUILT DRAWINGS .....ccoceevnnuicsnissnnsancsessecssecsasssecsssssassane 44
Section 8.1 Maintenance of On-Site DOCUMENS .........coocuieriiiiiiiiiiiiieieeeee e 45
ARTICLE 9 auauiiiiiiiiinnennineisnecssissesssesssissssssesssissssssesssssssssssssssssssssssssssssssssssssssassssssssssssssssssssns 45
PERSONNEL ....uuciuiiiiiiiiinsninsinsisssissensssssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssaes 45
Section 9.1 IN GENETAL...ceiiiiiiiiee ettt 45
Section 9.2 Ky PEOPIC ...t e 45
ARTICLE 10 cuuciuiiiiiinneicsnecseisecssnesasssesssssssssecsssssssssesssssssssssssssssssssassassssssssssssssassssssssssasssssssssns 46
CPM SCHEDULE and REPORTS .....uiiininrinnuinsensinsnissnnsesssnssssssesssssssssssssssssssssssssssssssssssans 46
Section 10.1 Notices to Proceed & Critical Path ...........ccoooiiiiiiiiiiiiiiceeeee 46
ARTICLE 11 cuucuiiiiiiininseissensaissnnsessanssssssesssssssssssssasssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 46
SUBSTANTIAL AND FINAL COMPLETION .....uiniiniinrnsecsnnssenssecssssesssecsssssnsssessssssassaees 46
Section 11.1 Time 1S 0f the ESSENCE ...c..eiiiiiiiiiiiiiiieie e 46
Section 11.2  Substantial CoOmMPIEtiON..........ccueeriieiiieriieiierieeieee et 46
Section 11.3 Project & Contract Close Out; Warranties...........cecveeerveeeeieeeieeescreeesereeesveeenns 47
Section 11.4  Final ComPIetion .........cccuieiiiiiiieiieeiiesie ettt ae e 47
Section 11.5 USE aNd OCCUPANCY ....cccuviieeiiieeeiiieeeieeeciieeeriteeesteestteeessaeeeseeesseeessaeessseeesseeenes 48
Section 11.6 ~ Warranty Period INSPeCtion ...........ccceeriieiiienieeiiieniieeie e 49
ARTICLE 12 cuucuiiiiiiinicsnisenssecssnssessaesssissssssesssssssssssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssass 49
DELAYS & TIME EXTENSIONS.....cconiiriininninecssissssssssssisssssssssasssssssssssssssssssssssssssssssssssssssass 49
Section 12.1 Delays Generally.........cceeeiieiieiiieiieeie ettt 49
Section 12.2 Critical Path Delay — Design-Builder Not At Fault..........c.ccccovvvviiiiicienienee, 49
Section 12.3 Critical Path Delay — Design-Builder At Fault.............ccoooiviiiiiiiniiiiiee 50
Section 12.4 Compensable Delay COStS ....cccviiiciieeiiieciie ettt sree e 51
Section 12.5  Non-Compensable Delay COStS .......c.cooieeriieriieiiienieeiieriieeie et 51
Section 12.6  Liquidated Damages ..........ccceevvieeriiiiiiiieciieeeiee ettt 52
ARTICLE 13 ..uuoiiiiiiiinnniisninseissecssissasssessssssssssessssssssssssssssssssssssssssssssasssssssssssssssssassssssssssssssssssssss 53
MSA’S RESPONSIBILITIES.....occoniniiiininnninsnnsesssisssnssesssnsssssssssssssssssssssssssssssssssssssssssssssssssass 53
ARTICLE 14 ..uuoiiiiiiinninsnineisnecssissesssesssessssssessssssssssesssssssssssssssssssssasssssssssssssssssassssssssssssssssssssns 54
DESIGN-BUILDER’S COMPENSATION ....cuciiviininreniinsnissenssesssnssesssnssssssessasssssssssssssssssssssass 54
Section 14.1 Design and Preconstruction Fee...........cocoviiriiiiiiiiiiiiniiinicceceeee 54
Section 14.2 Construction GIMP ........oooiiiii e 54
ARTICLE 15 cuuiiiiiiiiinticsninseisecssissesssesssessssssessssssssssesssssssssssssssssssssesssssssssssssssssassssssssssssssssssssns 55



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

COST OF THE WORK.....cuuineiuinuinensinsnissensesssissssssesssisssssssssssssssssssssssssssssssssssssssssssssssssssssass 55
Section 15.1 Included in GMP Cost of the WOrk .........coccoiviiiiniiiiiiiiieieeeeee e 55
ARTICLE 16 .uucuuinueicenuiceisensuissanssensaisssnssesssnsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 57
GENERAL CONDITIONS ..ccutiiviinicstissecssecssnssesssncsssssasssesssssssssssssssssssssessssssssssssssssssssssssassssssaes 57
Section 16.1 Included in General Conditions ...........ccceeiieiiiinieiiieeiie e 57
ARTICLE 17 aucuiiiiiiiennneisnicseissncssnssssssesssssssssssssssssssssesssssssssssssssssssssassssssassssssssssassssssssssssssssssssns 58
DESIGN-BUILDER FEE......couiiiininniinrinsninsansesssissssssesssnsssssssssssssssssssssssssssssssssssssssssssssssssaes 58
Section 17.1 Included in Design-Builder Fee...........occieviiiiiiiniiiiiiiiecicceceee e 58
ARTICLE 18 ..cuouiiiiiiinuineissensaissanssissanssssssssssisssssssssssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssass 59
CHANGES IN THE PROJECT ....uucoiiiiirriisensensnecssissenssesssnssessssssssssssssesssssssssssssssssssssssssssssssses 59
Section 18.1 L€ <) 15 21 1 2RSSR 59
Section 18.2  “Inside” GMP CRANEES” .......cccveeruiiiiieiieeiieiie ettt 59
Section 18.3 GMP CONLINZENCY ..viieiiieeiiieeiiieeieeeeieeeeieeeseieeesaeeeereeesaeeeaseessaeeenseeesnseeennses 60
Section 18.4.  Design-Builder Allowances and Holds.............cccooviieiiiiniiniiiniiieieeeee 60
Section 18.5. OWNET CRANEES ....ccviiiiiieeiiieeiiee ettt ettt eeeesteeesbeeeeaeeesseeesaeesaaeesnseeennnes 61
Section 18.6  Owner Change OrdeTsS...........cecueeruieeiiierieeieenie ettt ettt eeeeaee e 61
Section 18.7 OWNET CONTINZEICY vvvieeieiieeiieeeieeeeieeesieeessteeessreeessseeessseeesseessseesssseessseeensses 62
Section 18.8  OWNET AIIOWANCE .......ooeviiiiiiiieiiecieeete ettt ettt ee e 62
Section 18.9 Change Cost DISPULE.......cccuieeiiieeiieeeiieecieeeeieeesreeesreeeaeeeeaeessaeesseeesnseeenanes 62
Section 18.11  Value Engineering (During Construction)............ccceeeeueereercieeneenieeneesieeneenns 63
ARTICLE 19 .uucuiiiiiiiuicniisennuicssissssssesssissssssisssssssssssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssass 63
STATE PROPERTY NOT SUBJECT TO LIEN. ..cuccoieninicsissenssessasssessssssssssssssssssssssssssssasss 63
ARTICLE 20 ..uuouuiieiciisicsniisensuecssnssesssnssssssssssesssssssssssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssass 63
PROGRESS PAYMENTS....ccoiviinininnninsanssesssissssssssasssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 63
Section 20.1 INVOICES .ottt ettt et sttt et b et ettt 63
Section 20.2 Discounts, Rebates, and Refunds.........ccccvvveviiiiiiiiiiiieie e, 63
Section 20.3 Submissions — Documents, CertifiCations ............vveevievivieeieiiiieeeeeieeiieieeeeeeenn 64
Section 20.4  Progress Payment Calculation ............cccceoviieiiieiriiieeniieeee e 65
Section 20.5  Payment and INTETEST.........cccueiiuieriieiiieiieeieeie ettt e 65
Section 20.6  REIAINAZE. ... ..ceicuiieiiieiciie ettt et e s e e ste e e eeesbeeesaeeessaeeesaeesnseeennnes 65
Section 20.7  Additional Withholding ..........c.cooouieiiieiiiiiiiiieciieec e 66
Section 20.8 MBE Liquidated Damages Withholding ............ccccceeviiiiniiiiniiieeieeeeeeeee 66
Section 20.9  Non-Conforming Work Remedied ...........c.coocuieiiiiniiiiiiiniiiiieieeeeeee 66
Section 20.10  Final Payment .........c.coooviiiiiiiiiiiieiiece et e 66
Section 20.11  COSt SAVINES....ccuvieiiiiieeiieeiie ettt rtte ettt et et e ebeesteesbeasseesnseeseesnseenseennns 67
ARTICLE 21 .uucviiiiiiininsnnssensaissanssessanssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 67
DESIGN-BUILDER’S INSURANCE .....uuuuiiuininsicsnisecssecssnssesssecsssssesssessssssessssssssssssssssssssans 67
ARTICLE 22 ..uucuiieiiinsuinseissensaissnnssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssass 72



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

TERMINATION & EVENTS OF DEFAULT ..cceeeeeeeeeeeeeeeeceeeeceesesesesescsesesesssssssssssssssssssssssssses 72
Section 22.1 Termination fOr CONVENIENCE ......coeeevieiiieiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 72
Section 22.2 EVENtS OF DETAULL .o e e e e e e e e 75
Section 22.3 Termination for Default ........ooooviiiiiiiiiii 76
ARTICLE 23 .ooeeeeeeeeeeeeeeeeeeeeeeeessessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 78
SUSPENSITON OF WORK. ......cceiiieererererersrsrsssrsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssse 78
Section 23.1 Suspension 0f WOTK ........ccueiiiiiiiiiecieeceeee e 78
ARTICLE 24 ...aaaaeaeeeeeeeeeeeeveeeeeeeeeeesessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsnsne 78
MBE LIQUIDATED DAMAGES ... eierreienrneiensanecssasecssasesssnsesssasssssssessssssssssssssasssssasssssasasss 78
ARTICLE 25 ..aaaeeeeeeeeeeeeeeeeeeeeeeeesessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsssnsne 79
AUDITS BY OWNER & RECORD RETENTION ...cccceteeeeeeeeeeeeeeeeeeeeeeeeeesceseesssssssssssssssssssssses 79
ARTICLE 26 auuuauaeaeeeeeeeeeeeeeeeeeeeeeeeeeesesssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssne 80
DISPUTES o oooeeeeeeeeeeeeeeeeeeeeeeeeeeeeessesesssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 80
ARTICLE 27 aaaaaaaeeeeeeeeeeeeeeeeeeeeeesesessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsne 81
STATE TERIMS .uaiiiieieiiesssesesssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 81
Section 27.1 GeEneral StAate TEIIS ..ccovviiiiiiiieeeeeeeeeeeee 81
Section 27.2 NoOn-DiSCrimINation PrOVISIONS ....ceeeeeeeeemeeeeee ettt eeeeeeeeeeaeeeaeeees 81
Section 27.3 DISCIOSUIES AN ELRICS ...t eeeeeeeeeeeeennnen 82
Section 27.4 SUDJECt tO APPIOPTIALIONS ..eeeuvvieeeiiieeiieeeiieeeieeeeieeesteeesaeeesaeeeeseessaeeeseeessseens 83
Section 27.5  Drug and Alcohol Free Workplace ..........cccoevvieiieniieiiiiniieiieiecceeeee 83
Section 27.6 INAEMNITTICATION ..ot e e e e e e e e eeeeeeeeeeeanaaan 83
Section 27.7 = Tax EXCMPLION....cccuiiiiieitieiieeiieeiie ettt ettt ettt e te et eebeebeesaseeseesneeenseennns 84
Section 27.8  No Delegation of AUthOTItY ........cccuiiiiiiieiiiiecie e 84
Section 27.9 Governmental IMMUNITIES .....ooeviiiiiiiiiiiieieeeeeeeeeeeee e 84
SECtION 27.10  TOIt CLAIMS ACTES cevernieeeee ettt e e e e et eeeeeeeeetaeaeaeeeeeeeeraaannaaeees 84
Section 27.11  Independent Contractor StatUsS ..........cccuvieeiiieeriiieeeiee e e e 84
Section 27.12  ReMEAIES CUMUIALIVE ... e e e e e e e eeeeeeeeeeeaeaeaeaeaeaeaeaaaanas 84
SECtION 27.13  NNO ATDIITAION ettt e e e e e e e e e ee e e e e e e e e aeaaaaeees 85
Section 27.14  APPIOVALS ...ccuuiiiiieiieie ettt ettt et et aaeeaeeeees 85
Section 27.15  No Third Party Beneficiaries .........ccceecvieriiieiiieeeiie e 85
Section 27.16  OWNET APPTOVAL .....oiiuiiiiiiiiieiiee ettt e 85
Section 27.17  TIME OF the ESSEICE ..nnnieeieeeeeeee e e e e e 85
Section 27.18  COUNTETPAITS ...eeuvieurieiieetieeiieeteeetieeteentteeteenteeeseesateesbeenseessseeseesnseenseesnseanseennns 85
Section 27.19  Contract Representatives ........c.uveeceieeeciiieriieeeieeeeieeesieeesveeeseveesveeseneesreeeeens 85
NTSTotn (o) s A0 A0 T \ o 5 (o) < T 85



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

LIST OF EXHIBITS

Exhibit A Project Criteria

Exhibit B Proposal

Exhibit C Staffing Plan

Exhibit D MBE Goals & Reporting Forms (A-H)

Exhibit E Prevailing Wage Scale

Exhibit E-1 Prevailing Wage Instructions to Design-Builder
Exhibit F Project Progress Report

Exhibit G Final Project Report

Exhibit H Certificates of Substantial & Final Completion
Exhibit I Schedule — Design and Preconstruction

Exhibit J Schedule - Construction

Exhibit K Release of Lien and Waiver Claim Forms; Consent of Surety Forms
Exhibit L Description of DB Invoice

Exhibit M Bid Proposal Bond Form

Exhibit N Performance Bond Form

Exhibit O Labor and Material Payment Bond Form



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

DESIGN BUILD AGREEMENT

WITH

GUARANATEED MAXIMUM PRICE
Hagerstown Multi-Use Sports & Events Facility

This Design Build Agreement (this “Agreement”) is made as of this
2021.

between the Owner:
Maryland Stadium Authority
The Warehouse at Camden Yards
351 West Camden Street, Suite 300
Baltimore, MD 21201

and the Design Build Contractor
Name
Address
City, State, Zip Code

The Project is:
Project Name
Address
City, State, Zip Code (the “Project”)

The Client is:
Name
Address
City, State, Zip Code (the “Client”)

t day of
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MARYLAND STADIUM AUTHORITY (the “Authority”), a body politic and corporate and an
instrumentality of the State of Maryland (the “State”) hereby contracts with (“Design-
Builder”), a corporation to perform all work (the "Work") in connection with

, (the "Project"), as said Work is set forth in the Plans and Specifications
furnished by the Design-Builder and other Contract Documents hereafter specified.

ARTICLE 1
GENERAL PROVISIONS

Section 1.1 Definitions

Capitalized terms not otherwise defined herein shall have the meaning given such terms in the
Request for Proposals (“RFP”) or as generally recognized within the industry.

“Add Alternate” or “Alternate” means a line item that allows for inclusion of, or the use of
an item or construction method that is different from the item or method identified in the current
Construction Documents.

“Architect” is the entity under contract with the Design-Builder and is responsible for the
design services.

“Bidding and GMP Development Phase” has the meaning set forth in Article 3.

“Change Orders” means a change order submitted and approved as provided in Section 18.6.

“Client” means the Hagerstown-Washington County Industrial Foundation, Inc.

“COMAR” means the Code of Maryland Regulations.

“Commencement Date” means the Project commencement date identified in the Notice to
Proceed.

“Construction Documents” means those documents set forth in Section 2.1.2.

“Construction Phase” has the meaning set forth in Article 4.

“Construction Team” includes the Design-Build Team and its Trade Contractors,
Subcontractors and Suppliers.

“Contract” means the written agreement between MSA and the Design-Builder consisting of
the Contract Documents, and each is fully a part of the Contract as if attached to this Agreement
or incorporated herein. Contract as used in this Agreement means this Agreement inclusive of all
Contract Documents.
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“Contract Documents” means this Agreement, Design-Build documents, the GMP
documentation, documents listed in this Agreement, and all amendments, modifications, addenda,
and exhibits to the foregoing.

“Contract Price” means Design and Pre-construction Services, exclusive of GMP. “Contract

Term” means the period for Contract performance from the Commencement Date
through and including the Final Completion Date, as amended or modified, including Substantial
and Final Completion.

“Contractor” means the Design-Builder.

“Critical Path Method” (CPM) means a scheduling/management tool recognizing a network
of work elements or activities and a critical path for completion of a construction project.

“Day” means calendar day unless otherwise designated.
“Delay” the term “delay” has the meaning set forth in Section 12.1.1 herein.

“Design Build Team” means the Design-Builder, the Architect, and consultants under contract
with the Design-Builder.

“Design-Builder” or “Contractor” means the party under contract with MSA herein. Design-
Builder also refers to the Design Build Team or member of the Design Build Team as the context
requires.

“Design Development Phase” has the meaning set forth in Section 2.23.
“DGS” means the Maryland Department of General Services.

“DGS Manual” means the Maryland Department of General Services Procedure Manual for
Professional Services.

“Drawings” refers to the graphic and pictorial portions of the Contract Documents, wherever
located and whenever issued, showing the design, location and dimensions of the Work, generally
including plans, elevations, sections, details, schedules and diagrams.

“FF&E” means furniture, fixtures, and equipment.

“Final Completion” means the MSA and the Design-Builder’s Architect have certified that
the Project has achieved final completion in strict compliance with the terms of the Contract
Documents including all of the items on the Punch List (see section 6.5) have been fully completed
and the Design-Builder has completely and satisfactorily performed all of its obligations and the
Certificate of Final Completion has been issued.

“Final Completion Date” means the date by which the Project must be finally complete.

“GMP” means the Guaranteed Maximum Price which is the cost of the Work (excluding pre-
construction) to be performed by the Design-Builder that has been or will be agreed to by the

10
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Design-Builder and MSA and set forth in a modification to this Agreement after the Design Phase
is complete and the GMP has been accepted by MSA.

“Guaranteed Maximum Price Limit” (GMP Limit) is identified in the RFP and means the
maximum amount available for the construction of the Project (including supervision, labor,
materials, equipment, supplies, etc.).

“Hazardous Material” has the meaning set forth in Section 1.5.
“Including” means “including but not limited to.”
“Interdisciplinary Review” has the meaning set forth in Section 2.15.

“Liquidated Damages” has the meaning set forth in Section 12.6. (see also, MBE Liquidated
Damages).

“MBE” means Minority Business Enterprise Program.
“MBE Liquidated Damages” has the meaning set forth in Section 20.8 and Article 24.

“MSA” means the Maryland Stadium Authority and includes the State, the Project Manager
or any person by name or title authorized to act on behalf of MSA.

“Notice to Proceed” (NTP) means a written notice to the Design-Builder of the start date on
which it shall begin the prosecution of the Work.

“Owner” means MSA.
“Person” means individuals and businesses regardless of legal status or organization.

“Plans” means the official design drawings issued or accepted by MSA as part of the Contract
Documents, including those incorporated into the Contract Documents by reference.

“Project” is the total design and construction to be performed under this Agreement, as
generally described in Exhibit C attached hereto.

“Project Criteria” means the minimum criteria to be met as part of the design as set forth on
attached Exhibit A.

“Project Team” means the Design-Builder, MSA and the Client.

“Project Progress Schedule” or “Project Schedule” means the schedules, reports, schedule
of values, and any other information described in or required by the attached Exhibit J.

“Proposal” includes the Technical Proposal, Financial Proposal and the Best and Final Offer
Proposal (if applicable) accepted by the MSA at the time of award of the Contract.

“Reasonably Inferred” means that if an item or a system is either shown or specified, although
not every detail may be shown or specified, all material and equipment normally furnished with

11
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such items or system and needed to make a complete installation shall be provided whether
mentioned or not, omitting only such parts as are specifically excepted by MSA. This term takes
into consideration the normal understanding that not every detail is to be given in the Contract
Document. If there is a difference of opinion, MSA shall make the determination as to the standards
of what is reasonably inferable. The Design-Builder shall not be entitled to increase the GMP due
to an omission in, or a conflict between the Contract Documents of any detail or specification
which the Contract Documents may require.

“RFP” means the Request for Proposals dated and issued by MSA for Design Build services.

“Solicitation Documents” means MSA’s Request for Proposals and any amendment(s)
thereto.

“State” means the State of Maryland.

“Subcontractor” except as otherwise provided herein, “Subcontractor” means an entity
having a direct contract with the Design-Builder or a Trade Contractor to furnish a part of the
Work. It includes one who furnishes labor, material or equipment worked to a design according to
the Contract Documents for the Work.

“Submittals” means shop drawings, material data, samples, product data or any other item
required to be received, reviewed, and approved by the Architect and/or MSA in accordance with
the Contact or Construction Documents.

“Substantial Completion” subject to the provisions of Section 11.2 herein means:

(@ the Work has been fully and finally completed in strict compliance with the Contract
Documents (except for any outstanding items on the Punch List (see Article 10); and the Project
or property can be fully and freely occupied and/or utilized for the purpose intended without
hardship.

(b) The Work has been inspected and approved by all state and local agencies and other
authorities as applicable, having jurisdiction over the Work.

(©) Guests and invitees can use all public facilities and area, all elevators, parking lots, road,
and sidewalks.

(d All normal means of ingress and egress are clear of obstruction.

(e All fire, life, safety systems are complete and operable.

(® All mechanical, plumbing and electrical systems are complete and operable.

(g Design-Builder has coordinated the FF&E for the Project (see Section 4.16).

(h) Design-Builder has satisfied the requirements of Section 4.19 (“as-built” drawings).

() Design-Builder has satisfied the requirements of Article 11 with respect to Substantial
Completion.

12
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“Substantial Completion Date” means the date identified in the Notice to Proceed for
Construction by which the Project must be substantially complete.

“Supplier” means an entity having a direct contract with the Design-Builder, Trade Contractor
or Subcontractor to furnish material or equipment as a part of the Work.

“Trade Contractor” means an entity having a direct contract with the Design-Builder to
furnish a part of the Work. It includes one who furnishes labor, material or equipment worked to
a design according to the Contract Documents for the Work. As used herein, unless specifically
stated otherwise, Trade Contractor includes Subcontractor.

“Work” or “work” is the provision of all services, including design services, labor, materials,
supplies, utilities, equipment and other incidentals and the manufacture or fabrication of materials
or equipment necessary (or reasonably inferable) for the successful completion of the Project and
the carrying out of all the duties and obligations of the Contract (as such may be modified or
amended).

Section 1.2 Contract Documents

1.2.1 Contract Document Priority.

(a) If there are any inconsistencies between or among the Contract Documents, the Contract
Documents shall control in the following order of priority:

First: This Agreement as subsequently modified or amended
Second: Project Criteria

Third: RFP

Fourth: All other exhbits to this Agreement

(b) The order of priority in (a) notwithstanding, it is the Contractor’s responsibility to inform
the MSA and the Architect of any material inconsistencies and confirm any information necessary
for the complete, successful prosecution of the Work in accordance with the approved Project
schedule.

(c) Nothing in the bid, proposal, or other submissions from the Design-Builder shall prevail
over any Contract Document unless expressly agreed to in writing by the MSA Project Manager
with a properly approved Change Order or Contract modification.

1.2.2 Inconsistent Terms or Requirements. Any provisions herein to the contrary
notwithstanding, all Construction Documents shall be construed consistently to the extent possible.

1.2.3 Interpretation of the Contract Documents. The Project Manager shall be the final interpreter
of the Contract Documents; and it will furnish with reasonable promptness through MSA or the
Architect, such clarifications as it may deem necessary for the proper execution of the Work.

13
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1.2.4 Entire Agreement. This Agreement represents the entire and integrated agreement between
the MSA and the Design-Builder and supersedes all prior negotiations, representations or
agreements, either written or oral.

1.2.5 References to Articles and Sections. As used in this Agreement, any reference to an Article
or Section number refers to Articles and Sections in this Agreement unless otherwise stated.

Section 1.3 Conformity with Contract Documents

1.3.1  All work performed, and all materials furnished shall be in conformity with the Contract
Documents.

1.3.2 MSA may obtain an independent review of the Design-Builder’s design, construction and
other documents by a separate architect, engineer, and contractor or cost estimator under contract
to or employed by the MSA. Such independent review shall be undertaken at the MSA’s expense
and shall not delay the timely execution of the Work.

1.3.3 In the event MSA finds the materials, or the finished product in which the materials were
used, or the Work performed are not in complete conformity with the Contract Documents and
have resulted in inferior or unsatisfactory product, the Work or materials shall be removed and
replaced or otherwise corrected by and at the expense of the Design-Builder.

1.3.4 Inthe event MSA finds the materials or the finished project in which the materials are used
are not in complete conformity with the Contract Documents, but have resulted in a satisfactory
product, it shall then determine if the Work shall be accepted. If the Work is determined to be
acceptable, the Project Manager will document the basis of acceptance by a Change Order which
will provide for an appropriate adjustment, if any. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the Design-
Builder.

1.3.5 The Contract Documents are complementary, and what is required by one shall be binding
as if required by all.

1.3.6 Organization of the specifications into divisions, sections and articles, and arrangement of
drawings shall not control the Design-Builder in dividing the Work among Trade Contractors,
Subcontractors or Suppliers in establishing the extent of Work to be performed.

1.3.7 Unless otherwise stated in the Contract Documents, words which have well-known
technical construction industry meanings are used in the Contract Documents in accordance with
such recognized meanings.

Section 1.4  General Contract Conditions and Terms

14.1 Relationship. Design-Builder recognizes and accepts that MSA is entering into this
Contract in reliance on Design-Builder’s expertise, skills, and abilities with respect to performing
its obligations hereunder. The Design-Builder accepts the relationship of trust and confidence
established between it and MSA by this Contract, and covenants to furnish its best efforts, skill
and judgment and to cooperate with any other consultants engaged by MSA.

14



HAGERSTOWN MULTI-USE SPORTS & EVENTS FACILITY DESIGN-BUILD AGREEMENT

142 MSA is the principal decision-making authority within the Project Team. In the event of
any disagreement or dispute between any members of the Project Team regarding the Project,
MSA shall be the final decision making authority.

1.43 Ownership. All documents created in connection with the Work and the results of any tests,
surveys, inspections, photographs, drawings, specifications, schedules, data processing output,
CADDs, studies, reports, models and other items prepared by or with the assistance ofthe Design-
Builder, its employees, Trade Contractors, Subcontractors, Suppliers, consultants, et al., shall be
the property of MSA upon payment for said Work or part thereof notwithstanding termination
pursuant to Article 22 (whether for convenience or default). Design-Builder shall be entitled to
retain one set of such documents provided however that it shall not use such documents in
connection with any other projects. This Section 1.4.3 shall not apply to the Design- Builder’s
proprietary project control system (if applicable).

144 Compliance with laws. The Design-Builder hereby represents and warrants that:

(@ It is qualified to do business in the State of Maryland (whether a domestic business or a
foreign corporation) pursuant to § 7-201 et seq. of the Corporations and Associations Article of
the Annotated Code of Maryland, and that it will take such action as, from time to time hereafter
may be necessary to remain so qualified;

(b) It is not in arrears with respect to the payment of any moneys due and owing the State of
Maryland, or any department or unit thereof, including but not limited to the payment of taxes and
employee benefits, and that it shall not become so in arrears during the term of this Contract;

(© EPA compliance. Materials, supplies, equipment and other services shall comply in all
respects with the Federal Noise Control Act of 1972, where applicable;

(d Occupational Safety and Health (OSHA). All materials, equipment, supplies or services
shall comply with the applicable U.S. and the Maryland Occupational Safety and Health Act
Standards and related regulations;

(© All materials, equipment, supplies or services shall conform to federal and State laws and
regulations and to the specifications contained in this Contract; and

(f) Design-Builder shall obtain at its own expense (except as provided in this Agreement), and
comply with federal, State, and local permits, licenses, certifications, inspections, insurance, and
governmental approvals, required in connection with the Work required under the Contract.

14.5 Conditions Affecting the Work.

(@ The Design-Builder shall be responsible for having taken steps reasonably necessary to
ascertain the nature and location of the Work and the general and local conditions which can affect
the Work or the cost thereo